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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HOLMES, Judge: Chrystina N hiser was a stay-at-honme nom
Wth only a small incone fromher own part-tinme work, she relied
on her husband’s |aw practice to support their famly. But his
practice was only intermttently successful and, when financi al
troubles arrived, he stopped paying the taxes they owed.

She applied for innocent-spouse relief at a tinme when her

life was becom ng increasingly worse. Her husband, it turned
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out, was using drugs and stealing fromhis clients--eventually
| eading to his arrest and inprisonnent. She now seeks relief
fromjoint liability for a 1996-2001 tax debt of nearly a
quarter-mllion dollars. Her case raises tricky questions of
what evidence we can consi der and how we should weigh it.

FI NDI NGS OF FACT

Ni hi ser married Kevin Connolly in 1980. Connolly was a
plaintiff’s lawer with a small practice, and N hiser was a
school teacher until 1988, when she gave birth to their daughter.
During their marriage, Connolly controlled the famly finances.
He kept nost of his incone hidden from Ni hiser by using a
checking account in his |law practice’s nane, and paid nost of the
famly' s expenses fromthis account. Wen N hiser needed noney,
Connol Iy woul d gi ve her a check fromhis account and she woul d
deposit it in their joint checking account. Connolly hinself
never deposited noney directly into the joint account.

He al so kept Ni hiser away fromtheir tax returns, letting
her see them only when he presented themto her for her
signature. This was Ni hiser’s one chance each year to | earn
about Connolly’s incone. But Connolly |owered the odds of her
notici ng anything by showng themto her only on their due date.
(The one return not signed on its due date was signed on Apri
14.) Connolly’s accountants |ikew se signed the returns on or

just days before their due date.
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In 1993, Connolly began filing returns w thout paying the
anounts due. Nihiser would see that they owed taxes, and she did
ask Connolly how he planned on paying them But Connolly would
conplain that his | aw practice’ s expenses were just too great,
and prom sed her that one of his cases would settle, or a new
busi ness venture would pay off, and provide the needed funds.

Ni hi ser believed him but was naturally left uneasy by his
answers. \Wen she foll owed up, Connolly would berate her. And
he never did pay the taxes due.

In 1997, Connolly tried to solve their financial
difficulties by filing for bankruptcy. It was the couple’s
second trip to the bankruptcy courthouse. Their first--in 1993--
had al ready cost themtheir house. The 1997 bankruptcy
di scharged their 1993-95 tax liabilities, but the strains on
their marriage only grew worse.

The problemwas drugs. N hiser had suspected that Connolly
was using fromabout the tine she gave birth to their daughter,
and cl ai ned--credi bly, but w thout corroborating evidence--that
the famly doctor finally confirmed her suspicions when he told
her that Connolly’s blood tested positive for cocaine. Connolly
finally admtted to drug use, during counseling as their marriage
careened to its end. But he refused hel p and becane enraged when

she brought it up.
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In 1998 Connolly and N hiser filed their 1997 tax return,
but Connolly again failed to pay the taxes shown as due. Ni hiser
intensified her efforts to get Connolly to satisfy their tax
liability, but Connolly kept making the sanme enpty prom ses. He
al so told her that she should continue to sign the returns
because California’ s being a conmunity-property state neant there
was no way she could get out of being liable for half of the
taxes anyway. Nothing changed with their 1998 tax return, and
their unpaid tax liability continued to grow.

In July 1999, part of the routine did change: Connolly
filled out divorce papers and gave themto her. Although he
never filed the papers with a court, N hiser thought (and we
specifically find her testinony credible on this point) that they
were legally separated. Only they did not literally separate.

For the next five years, Connolly and N hiser lived in separate
roons of the sanme apartnent. During this time, Connolly
continued to control their finances and pay the rent. The new
living arrangenent did not change their tax habits. 1n 1999 and
2000, Connolly and N hiser again filed joint tax returns show ng
t axes owed.

In July 2001, Connolly felt that filing for bankruptcy a
third tine was the answer and convinced N hiser to sign the
petition. Then, in Cctober 2002, N hiser signed their 2001 tax

return. It was to be their last return filed jointly. N hiser
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| earned that Connolly had let their health insurance | apse, and
for her this was the last straw. The next nonth she began
| ooking for her owm answer to their tax problens and | earned
about innocent-spouse relief. She filed a Form 8857, Request for
| nnocent Spouse Relief, and Form 12510, CQuestionnaire for
Requesting Spouse, with the Comm ssioner to be relieved of
liability for the unpaid taxes from 1996-2001.' She incl uded
with the two fornms a letter describing her situation.
Unbeknownst to Ni hiser, Connolly had about this sanme tinme
attracted the attention of the California State Bar, which began
di sci plinary proceedi ngs against himfor stealing noney fromhis
clients.

Wi |l e the bar probe got under way, the Comm ssioner’s
Centralized Ci ncinnati |Innocent Spouse Operations (CCl SO was
reviewing Nihiser’s claimfor relief. In a March 2003 letter,
CClI SO deni ed her relief because she did not have reason to
believe that Connolly woul d ever pay their taxes, given the years
of unpai d bal ances--bal ances that kept on grow ng--and the
couple’s return trips to bankruptcy court. The letter also
expl ai ned that the verbal abuse she suffered was not enough “of a
factor to overcome continuing to file joint returns wth bal ances

due wi thout taking corrective action.” The CC SO wor kpapers,

! Her application included taxes for 1993 through 1995, but
she evidently didn't realize that these had al ready been
di scharged i n bankruptcy.
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whi ch were introduced at trial, gave nore insight into the
Comm ssioner’s reasoning. They listed the various factors
consi dered, but not always consistently. Few of the factors
listed in those workpapers were even nentioned in the formletter
t hat N hiser received.

Ni hi ser then sent a “statenent of disagreenent” to the IRS s
Appeal s Ofice. She explained that Connolly had assured her that
he woul d pay the taxes and that she had taken himon his word
since he denied her access to their financial records. She also
expl ai ned that, though she had returned to full-tinme teaching in
January 2003, raising a child on her salary would be a hardship
if she also had to pay the now very substantial back taxes. Near
the end of her statenment, N hiser informed the Comm ssioner that
when the I RS contacted Connolly about her request he got
“extrenely angry” and threatened to tell themthat she had spent
all their noney.

Connolly may wel |l have been upset for another reason--in
Novenber 2003, the ongoing state investigation triggered his
resignation fromthe bar. He again kept N hiser in the dark. In
any event, she pressed forward by neeting that sanme nonth with
the Appeals officer who was assigned to her case. He told her
that IRS policy required himto contact Connolly about her
request. He also asked her to supply nore conplete information

about the couple’s incone and expenses. N hiser credibly
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testified at trial that she did not provide the Appeals officer
with nore information because she was afraid to ask Connol |y
about his finances.

In July 2004, the Appeals officer sent Ni hiser a notice of
determ nation denying her request for relief. The denial was
based | argely on his conclusion that she should have known when
she signed returns the taxes were not going to be paid when she
signed the returns. He found her stated belief that Connolly
woul d pay the taxes unreasonabl e because of the couple’ s history
of not paying taxes, the size of the underpaynent, and their
serial bankruptcies. (He also seened to find that N hiser failed
to fulfill her duty to inquire about the anmount of the couple’s
tax liability. This is odd, given that she always cl ai med that
she knew the anount of the liabilities when she signed the
returns and reported the exact amounts for each liability in her
request for relief.)

The Appeals officer also found that paying the tax woul d not
cause her econom ¢ hardshi p because she was still living with
Connol Iy, comm ngling inconme and shari ng expenses. He supported
his conclusion by witing that when he asked N hiser to provide
nmore financial information, she decided to drop the issue. He
recogni zed that the income on which the taxes were due was
overwhel m ngly Connolly’s, but did not make any findi ngs on any

of the other factors the IRS routinely weighs in innocent-spouse
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cases. N hiser, then as now a resident of California, responded
by filing a petition with our Court. By the tine of trial, state
police had arrested Connolly. He was |later convicted of grand
theft, and remains inprisoned. W held a trial, though the
Commi ssi oner objected to the introduction of all evidence not
contained in the adm nistrative record.?

OPI NI ON

Section 6013(a)® lets married couples file their federal tax

return jointly but, if they do, both spouses are then responsible
for the return’s accuracy and both are generally liable for the

entire tax due. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276, 282 (2000). In sone cases, however, section 6015 can
relieve a spouse fromthis joint liability. Relief conmes in
three varieties: Relief under section 6015(b) or (c) requires

ei ther an “understatenent” or a “deficiency;” whereas relief
under section 6015(f) requires only that the requesting spouse be
“liable for any unpaid tax or any deficiency.” Therefore, if the

l[tability is neither an “understatenent” nor a “deficiency”, the

2 The Conmi ssioner continued his objection to the adni ssion
of nonrecord evidence in his post-trial brief. The findings of
fact in this background section reflect our consideration of
evi dence presented at trial, and are not limted to the
stipulation and adm nistrative record. 1In the |ater sections of
this opinion, which analyze the individual factors considered in
deci ding whether to grant relief, we wll make separate findings
based on the adm nistrative record and the record at trial.

3 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.
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only possible relief is under subsection (f). See Hopkins v.

Comm ssioner, 121 T.C. 73, 87-88 (2003).

The Conm ssi oner never asserted a deficiency agai nst
Ni hi ser, so hers is a case where relief is possible only under
section 6015(f). This turns out to be inportant in considering

three prelimnary questions:

1 jurisdiction;
| standard of review, and
| scope of review

Jurisdiction to Hear Cases Under Section 6015(f)

Qur jurisdiction in this case is affected by its being not
only a nondeficiency case, but a stand-al one nondeficiency case.
A “stand-al one” case is one where the requesting spouse’s claim
for innocent-spouse relief was made under section 6015 on her own
initiative, and not as part of a deficiency action or in response
to the Commi ssioner instituting a lien or levy to try and coll ect
the tax debt. This distinction nade N hiser’s one of a |arge
nunber of cases affected first by the Ninth Crcuit’s opinion in

Conmm ssioner v. Ew ng, 439 F.3d 1009 (9th Cr. 2006), revg. 118

T.C. 494 (2002), and vacating 122 T.C. 32 (2004), and then by

this Court’s opinion in Billings v. Conm ssioner, 127 T.C. 7

(2006). Both these cases held that the Tax Court has no
jurisdiction to review the Comm ssioner’s determ nations in

st and- al one nondeficiency cases. It seened reasonably likely
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t hat Congress would treat Em ng and Billings as having identified
a glitch in the Code and woul d respond by anendi ng section 6015,
so we did not dismss this case after deciding Billings, but
waited to see what woul d happen. Congress did respond by
amendi ng section 6015(e), giving us jurisdiction to review
i nnocent - spouse determ nations in either “the case of an
i ndi vi dual agai nst whom a deficiency has been asserted * * *, or
in the case of an individual who requests equitable relief under
subsection (f).” Tax Relief and Health Care Act of 2006, Pub. L
109-432, div. C, sec. 408(a), 120 Stat. 3061. This anmendnent was
effective for liabilities remaining unpaid on Decenber 20, 2006.
Id. sec. 408(c), 120 Stat. 3062. After it becane |law, the
parties stipulated that NN hiser’'s tax liability for the years in
guestion remai ned unpai d on Decenber 20, 2006. W therefore have
jurisdiction to review the Conm ssioner’s determ nation.

1. St andard of Revi ew

That Nihiser’s is a stand-al one nondeficiency case is al so
i nportant in deciding what standard of review to use. W review
section 6015(b) and (c) stand-al one cases under a de novo
standard, since in those cases we are determ ning the existence

or anopunt of a tax liability. See Haltomv. Comm ssioner, T.C

Meno. 2005-209; Mcdelland v. Commi ssioner, T.C Mno. 2005-121.

In contrast, our standard of review in section 6015(f)

stand-al one cases is for abuse of discretion, e.g., Cheshire v.
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Comm ssi oner, 115 T.C. 183, 198 (2000), affd. 282 F.3d 326 (5th

Cr. 2002), and it’s Nihiser’s burden to prove that the

Conmi ssioner commtted one, see Alt v. Commi ssioner, 119 T.C.

306, 311 (2002), affd. 101 Fed. Appx. 34 (6th CGr. 2004).4

Courts generally hold that a decisionmaker abuses his discretion
when it “‘*nmakes an error of law * * * or rests its determ nation
on a clearly erroneous finding of fact * * * [or] applies the
correct law to facts which are not clearly erroneous but rules in

an irrational manner.’” 1ndus. Investors v. Conm ssioner, T.C.

Meno. 2007-93 (quoting United States v. Sherburne, 249 F. 3d 1121,

1125-26 (9th Gr. 2001)); see also Cooter & CGell v. Hartmarx

Corp., 496 U.S. 384, 402-03 (1990) (sane).

[11. Scope of Review

Qur scope of review-i.e., what evidence we |look at to
deci de whet her the Comm ssioner abused his discretion--is
i kewi se affected by this being a 6015(f) case. The Conm ssi oner
argues that we should | ook only at the adm nistrative record
conpil ed when Ni hiser applied for relief fromthe IRS, net with

| RS enpl oyees, and filled out (or didn’t fill out) the rel evant

4 At |east when, as here, the IRS has considered a request
and rejected it. W |eave to another day the question of whether
t he amendnent to section 6015(e) will cause a different standard
of review to apply to stand-al one nondeficiency petitions filed
with us after six nonths of IRS inaction. See sec.
6015(e) (1) (A (i) (I1).
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RS forns. For reasons discussed bel ow, we need not further
address the Conmi ssioner’s point.>

The scope of review is an even bigger problemin innocent-
spouse cases when we find that the Conm ssioner abused his
di scretion. Although rarely enployed by district courts in
review ng adm ni strative agency action, a trial de novo typically
consi sts of independent factfinding and | egal analysis unmarked
by deference to the original factfinder. See, e.g., Mrris v.
Runsfeld, 420 F.3d 287, 292, 294 (3d Cr. 2005) (defining “trial
de novo” as involving judicial review “w thout deferring to any
prior adm nistrative adjudication” and “entirely independent of

the adm ni strative proceedings”); Tinmons v. Wite, 314 F. 3d

1229, 1233-34 (10th G r. 2003) (sane); see also Wight & Koch, 33

Federal Practice and Procedure: Judicial Review of Admi nistrative

>In the sonewhat simlar context of review ng of notices of
determ nation that the Conm ssioner issues in collection due
process (CDP) cases under sections 6320 and 6330, we al so engage
in de novo review for abuse of discretion. Robinette v.
Commi ssioner, 123 T.C. 85 (2004), revd. 439 F.3d 455 (8th Cr
2006). As a reviewed opinion, it remains good |law for our Court
unless a case is to be appealed to the Eighth Crcuit. W have,
however, since deciding Murphy v. Comm ssioner, 125 T.C. 301
(2005), affd. 469 F.3d 27 (1st Cr. 2006), declined to consider
evidence that a taxpayer m ght have presented (but chose not to)
at a CDP hearing because “an appeals officer does not abuse her
di scretion when she fails to take into account infornation that
she requested and that was not provided in a reasonable tine.”
Id. at 315. Simlarly, in Ganelli v. Conm ssioner, 129 T.C
107, 113 (2007), we found that “if an issue is never raised at
[a hearing with the Appeals officer], it cannot be part of the
Appeal s officer’s determ nation.”
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Action, sec. 8332, at 161-62 (2006). In section 6015(f)
i nnocent - spouse cases, however, precedent constrains us to
conbi ne the independent factfinding of a trial de novo with an
abuse-of -di scretion standard of review.

Anot her difference between our practice and district court
review of adm nistrative-agency action for abuse of discretion
is that district courts generally are able to remand a case to
the agency for reconsideration if the court holds that the

agency’s factfinding or legal analysis went awmy. Fla. Power

Light Co. v. Lorion, 470 U S. 729, 744 (1985) (“If the record

before the agency does not support the agency action, if the
agency has not considered all relevant factors, or if the
reviewi ng court sinply cannot evaluate the chall enged agency
action on the basis of the record before it, the proper course,
except in rare circunstances, is to remand to the agency for

addi tional investigation or explanation.”); Virk v. INS 295 F.3d

1055, 1060-61 (9th Gr. 2002) (remanding a denial by the INS of a
notion to reopen proceedi ngs where the INS failed to consider al

relevant factors); see also Yal e-New Haven Hosp. v. Leavitt, 470

F.3d 71, 87 (2d G r. 2006) (remanding an adm ni strative deci sion

to the Departnment of Health and Human Services after finding it

was adopted in an arbitrary and capricious manner); Stuttering

Found. of Am v. Springer, 498 F. Supp.2d 203, 213-14 (D.D.C.

2007) (finding the O fice of Personnel Managenent m sapplied
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Federal tax |aw when classifying a charitable organization and
remandi ng the issue to the agency for a new factual determ nation
under correct standards). Wen this happens, the agency is able
to conpile a new (or at |east supplenmental) adm nistrative
record, and judicial review on remand can be done using an abuse-
of -di scretion standard applied against that record.?®

Remand is not an option in innocent-spouse cases under

current | aw In Friday v. Comm ssioner, 124 T.C. 220, 222

(2005), we held that “whether relief is appropriate under section
6015 is generally not a ‘review of the Conm ssioner’s

determ nation in a hearing but is instead an action begun in this
Court.” Friday is a division opinion. W nust followit. See

Sec. State Bank v. Comm ssioner, 111 T.C 210, 213 (1998), affd.

214 F.3d 1254 (10th Cr. 2000); Hesselink v. Conm ssioner, 97

T.C. 94, 99-100 (1991).

| V. Equi table Relief Under Section 6015(f)

Havi ng unpacked this prelimnary baggage, we turn to the
case before us. Section 6015(f) allows relief to a requesting
spouse “if taking into account all the facts and circunstances,
it is inequitable to hold the individual liable.” The

Comm ssi oner exercises his discretion using Revenue Procedure

6 As is always the case in adnmnistrative |aw, general
principles yield to any specific governing statute. See, e.q.
Nguyen v. Shalala, 43 F.3d 1400, 1403 (10th Cir. 1994) (outlining
specific statutory renedi es available to a court review ng deni al
of Social Security disability clains).
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2000- 15, 2000-1 C.B. at 447, a framework guiding the exercise of
his discretion when determ ni ng whether or not to grant equitable
relief. W also follow that revenue procedure in reviewing his
determ nation and deciding what relief is appropriate.’” See,

e.g., Washington v. Conm ssioner, 120 T.C 137, 147-52 (2003);

Jonson v. Comm ssioner, 118 T.C 106, 125-26 (2002), affd. 353

F.3d 1181 (10th G r. 2003).

Rev. Proc. 2000-15, sec. 4.01, 2000-1 C B. at 448, has seven
general requirenents that all requesting spouses nust neet for
relief under section 6015(f). The Conm ssioner concedes that
Ni hi ser nmeets all seven conditions.

The procedure also has a safe harbor. This safe harbor
grants relief to a requesting spouse if she neets three
conditions. Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B. at 448.
The first requires that:

At the tine relief is requested, the
requesting spouse is no longer married to,
or is legally separated from the

nonr equesti ng spouse, or has not been a

menber of the sane household as the
nonr equesting spouse at any tinme during the

" Ni hiser filed Form 8857 in Novenber 2002, and received a
prelimnary determ nation letter in March 2003. The procedure in
effect when she filed her request for relief was Revenue
Procedure 2000-15, 2000-1 C.B. at 447. It has been superseded by
Revenue Procedure 2003-61, 2003-2 C B. at 296, but the new
revenue procedure applies only to requests for relief filed on or
after Novenber 1, 2003, or those pending on Novenber 1, 2003, for
which no prelimnary determ nation |etter has been issued as of
that date. 1d., sec. 7, 2003-2 C.B. at 299. W therefore apply
Revenue Procedure 2000-15 to this case.
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12-nmonth period ending on the date relief was

request ed;
id. sec. 4.02(1)(a). The parties agree that N hiser was married
when she requested relief, but she argues that her de facto
separation qualifies as a |legal separation. N hiser offers no
authority for her position, however. W don't need to consider

this condition because Ni hiser fails the second condition in this

saf e harbor test.

knew at the tinme she signed them

returns woul d not be paid.

saf e har bor

This | eaves an ei ght-factor

before deciding if

As di scussed below in section |V.D.

2000-15, sec. 4.03, 2000-1 C B. 448-49.

consi der other factors,

T.C. at 47-48;: Rev.

the eight factors in a table (those factors not

but this is where he starts.

Proc. 2000-15, sec.

4. 03.

Ni hi ser

the tax shown on the joint

So Ni hi ser does not qualify for the

bal anci ng test to consider
relief would be “equitable.” Rev. Proc.

The Comm ssi oner may

W can sunmmmari ze

italics):
Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef
Separated or Still married N A
di vor ced
Abuse present No abuse present N A

No significant
benefit

Significant benefit

Ewi ng, 122

in dispute are in
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spouse responsi bl e
for paying tax under
di vorce decree

Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef
N A Lat er conpliance Lack of I|ater
with Federal tax conpliance with
| aws Federal tax |aws
No know edge or N A Know edge
reason to know
Econom ¢ hardship if N A No econom c¢ hardship
relief not granted
Tax liability N A Liability
attributable to non- attributable to
requesting spouse petitioner
Non- r equesti ng No di vorce decree Petitioner

responsi bl e for
payi ng tax under
di vorce decree

The Comm ssi oner

in N hiser’s favor,

nonconpl i ance-w t h-t ax-1 aws,

obligation-to-pay-the-tax factors are neutral.

parties’

fromthe underpaynent as wei ghing in her favor.?

agreenent that Ni hiser

conceded that the attribution factor weighs

and that the significant-benefit,

and nonrequesti ng- spouse’ s-1 egal

W treat the

recei ved no significant benefit

That | eaves

Ni hi ser disputing only the Comm ssioner’s determ nation

concerning the marital -status,

factors.

8 Rev. Proc.

favor, but only that
agai nst her.
Conmmi ssi oner,

2000- 15,
absence of a significant benefit wll
receiving a significant benefit wll
we decided in Ferrarese v.

T.C. Meno. 2002-249 (and ot her cases cited),

Nonet hel ess,

SecC.

know edge, abuse,

and hardship

4.03, does not state that the
weigh in a petitioner’s

wei gh

t hat

t he absence of a significant benefit should be a positive factor

for petitioners.
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And here we neet the Conmm ssioner’s first abuse of
discretion in this case--he sinply failed to consider all the

factors listed in Revenue Procedure 2000-15 when naking his

det er mi nati on. See Walter Trans. Inc. v. United States, 432 F

Supp. 2d 955, 959 (WD. My. 2006) (citing Sukhov v. Gonzal es, 403

F.3d 568, 570 (8th Gr. 2005) (stating that an abuse of
di scretion may be found where the Appeals officer fails to

consider all factors presented); Gll v. United States, 552 U. S

., 128 S. . 586, 607 (2007) (Alito, J., dissenting) (citing
cases anal yzing several areas of |law that require consideration
of all factors to avoid an abuse of discretion). The Appeals
of ficer made no findings on either the marital -status or abuse
factors, and both these factors are at issue. As we also find
bel ow, the Comm ssioner’s determ nation on the econom c-hardship
factor was erroneous in failing to consider reasonably all the
facts in the admnistrative record. W therefore find that the
Comm ssi oner has abused his discretion, and exam ne the disputed
factors with an eye to determ ning the appropriate relief
avai l abl e to N hiser under section 6015.

This course of action follows fromour holding in Friday.
If we find an abuse of discretion, it is up to us--in the words
of section 6015(e)--“to determ ne the appropriate relief
avai l able to the individual under this section” rather than

remand the case to the IRS for a reopening of the admnistrative
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record and a consideration for the first tinme of evidence we
received during the trial. And so we next ask not just whether
t he Comm ssi oner abused his discretion in denying N hiser relief,
but, if he did, what is “the appropriate relief available?”

A. Marital Status

The IRS's finding on the marital status factor is confusing.
The CCI SO s wor kpapers show that the initial I RS reviewer
regarded Ni hiser’s situation as weighing in favor of relief,
though leaving it unnentioned in the March 2003 letter to her.
The subsequent notice of determ nation doesn’t nention the factor
at all, except summarily as one of “several factors * * *
considered,” so we have no idea how it was weighed in the end.

The revenue procedure itself is not a nodel of clarity on
how the I RS shoul d go about analyzing this factor. 1In the
section discussing qualification for the safe harbor, marital
status is inportant, and we're told when to | ook and what to | ook
for. See supra p. 16.

But we have to | ook at the description of this factor in a
different part of the Procedure, section 4.03(1)(a)’s description
of when the marital-status factor weighs in favor of granting
relief when applying the eight-factor balancing test. This
description is different--it says that marital status weighs in
favor of relief when the “requesting spouse is separated (whether

|l egally separated or living apart) or divorced fromthe
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nonr equesti ng spouse.” Rev. Proc. 2000-15, sec. 4.03(1)(a),
(enphasis added). W infer fromthe absence of any reference to
separate “households” in this description of the marital -status
factor (in contrast to the safe harbor condition di scussed supra)
t hat spouses can be “living apart” even in the sanme househol d.

This is actually a good description of how N hiser and
Connol Iy were living when she requested relief in |late 2002.
Ni hiser’s intent, buttressed by her actions, shows that her
relationship with Connolly was drastically changed on July 9,
1999, when he flourished divorce papers at her. Fromthen on,
they no | onger shared a bedroom and she reasonably thought that
her husband had filed for |egal separation--even reporting that
day as the start of their |egal separation on her forns
requesting i nnocent-spouse relief. She explained on these forns
that they remai ned under the sanme roof only because of their
financial situation. W believe her, and find that she was
“living apart” from her husband both when she requested relief
and when the Conmm ssioner made his determ nation. W thus agree
wi th the apparent conclusion reached by the CSOin its initia
consi deration of her request that this factor weighs in favor of
relief. The Appeals officer making the Conm ssioner’s final
determ nati on abused his discretion by not discussing and

wei ghing this factor.
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We are not certain that this is where our analysis of this
factor should end. As is often the case in the sort of troubled
marri ages that spawn requests for innocent-spouse relief,
al i enation becane separation and finally divorce. By the tinme of
trial, N hiser had without any doubt been living in a separate
househol d- -renenber that by then her husband was an i nmate--and
filed for divorce as well. So, if we are to follow Friday’s
command that we judge the nerits of a request for innocent-spouse
relief without remanding for additional factfinding, we would
find on the basis of the trial record as well as the
adm nistrative record that this factor weighs in N hiser’s
favor.?®

B.  Abuse

The next contested factor is spousal abuse. The revenue
procedure doesn't actually define “abuse,” but does say that

proof that the “requesting spouse was abused by the nonrequesting

® Conpare this analysis to the | aw governing judicial review
in Social Security benefit cases cited supra note 6. |In those
kind of cases, a court may remand a case to the Social Security
Adm ni strati on when new evidence arises that is material and
where there is good cause for the late subm ssion. 42 U S C
sec. 405(g) (2006). There is no requirenent that the new
evi dence exi sted when the agency first made its decision, though
t he new evidence nust relate to the petitioner’s condition on or
before the date of that decision. See WIllianms v. Barnhart, 178
Fed. Appx. 785, 792 (10th Cr. 2006).

10 Black’s Law Dictionary defines abuse as “physical or
mental maltreatnment, often resulting in nental, enotional
sexual , or physical injury.” Black’s Law Dictionary 10 (8th ed.
2004) .
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spouse, but such abuse did not anpbunt to duress,” weighs in favor
of relief. Rev. Proc. 2000-15, sec. 4.03(1)(c), 2000-1 C.B. at
449. And this obviously lets us infer that “abuse” is at |east
soneti mes sonehow | esser than “duress.”
Duress is a concept we’ve had a ot to say about. Courts

have | ong considered duress to be a reason to relieve a taxpayer
fromjoint liability where her spouse coerces her to sign a tax

return. See Furnish v. Conm ssioner, 262 F.2d 727, 733 (9th G

1958); affg. in part and remanding in part Funk v. Conm Ssioner,

29 T.C. 279 (1957); Stanley v. Conmm ssioner, 81 T.C 634 (1983);

Brown v. Comm ssioner, 51 T.C 116, 119-120 (1968); Stanley v.

Commi ssioner, 45 T.C 555, 565 (1966). Duress is a subjective

anal ysis, where the “focus is on the mnd of the individual at

the relevant tine in question, rather than on the neans by which

the given state of mnd was induced.” In re Hi nkley, 256 B.R
814, 825 (Bankr. MD. Fla. 2000); see also Stanley, 45 T.C. at
561. An extrene case is “Sign the return or | pull the trigger.”
But in tax | aw duress neans any constraint of will so strong that
it makes a person reasonably unable to resist demands to sign a
return. \Wen that happens, innocent-spouse relief is unavail able
even if she applies for it, because duress neans the return isn’t

treated as joint. See Raynond v. Conmm ssioner, 119 T.C 191,

195-96 (2002); Brown, 51 T.C. at 120-21.
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And there are al so a good nunber of cases anal yzi ng abuse-
not - anount i ng-t o-duress in considering whet her one spouse knew or

shoul d have known about the other’s wongdoing. E.g., Kistner v.

Comm ssi oner, 18 F.3d 1521, 1526 (11th GCr. 1994), revg. T.C

Meno. 1991-463; Estate of Brown v. Commi ssioner, T.C Mno.

1988-297. A classic instance is when abuse hel ps explain a

spouse’s failure to inquire about nonconpliance with tax | aw.

E.g., Aude v. Comm ssioner, T.C Meno. 1997-478 (finding that
threats and intimdation explained why a requesting spouse didn't

review or inquire about the joint returns); Mkalintal v.

Comm ssioner, T.C. Meno. 1996-9 (determning that, “in |ight of

the frequent physical abuse” by the nonrequesting spouse and his
“general refusal to discuss his business and financial affairs
wWith petitioner, * * * petitioner’s inquiry was reasonabl e and
sufficient to satisfy her duty of inquiry”).

But it’s abuse as a factor by itself, not just as a rel evant
bit of evidence about one spouse’s state of know edge, that we're
| ooking for inthis case. This is an inportant point because it
i berates us fromfocusing on the nonent the return is signed--
the rel evant abuse precedes that nonent, but there’s no

suggestion in the Procedure or any other source of relevant |aw

11 Rev. Proc. 2003-61, sec. 4.03(2)(b)(i), 2003-2 C.B. at
299, although not the revenue procedure that applies here,
i kew se states that a history of abuse by the nonrequesting
spouse nmay mtigate a requesting spouse’s know edge or reason to
know.
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that limts our consideration of whether a spouse was abused only
to abuse that causes a particular instance of nonconpliance with
the tax | aw

This leads to the heart of our inquiry: Wat is abuse for
pur poses of innocent-spouse relief? Verifiable physical harmis

likely sufficient. See, e.g., MKnight v. Comm ssioner, T.C

Meno. 2006- 155 (finding abuse where al coholic nonrequesting
spouse physically shoved, hit, cut, and beat the requesting
spouse on nultiple occasions, one of which | eft her on crutches).
But can psychol ogical mstreatnent in the absence of physical
harm be “abuse”? W think the answer to that question is “yes”.
Bei ng a xant hi ppe is not by itself enough, but we have recognized
that a nonrequesti ng spouse can engage in nental, enotional, and
ver bal abuse sufficiently severe to incapacitate a requesting
spouse in the sane manner as a physically abusive spouse.

Conmpare Grubich v. Comm ssioner, T.C Meno. 1993-194 (abuse found

in extreme belittling and constant di sparaging of the requesting
spouse’s contribution to the famly business).

We are aware of the danger that requesting spouses, in
trying to escape financial liability, nay easily exaggerate the
| evel of nonphysical abuse. |nnocent-spouse cases often spring
fromthe dissolution of troubled marriages, and there is an
obvious incentive to vilify the nonrequesting spouse. Qur cases

therefore require substantiation, or at |east specificity, in
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al | egati ons of abuse. See, e.g., Fox v. Conm ssioner, T.C Meno.

2006- 22 (wei ghing abuse as a positive factor where a police
report corroborated the requesting spouse’s claimof assault);

Knorr v. Comm ssioner, T.C Meno. 2004-212 (finding no abuse

where requesting spouse provided only generalized clains of

physi cal and enotional abuse); Collier v. Conm ssioner, T.C

Meno. 2002-144 (finding no abuse in absence of specific details).
We have al so hesitated to find abuse when marital conflict
i s understandably distressing but doesn’'t significantly alter a

requesti ng spouse’s behavior. See, e.g., Krasner v.

Commi ssioner, T.C Menp. 2006-31 (spouse didn't hesitate to | eave

her children with nonrequesting spouse, and police reports
reflected little evidence of unwanted physical contact or nental

abuse); Ogonoski v. Commi ssioner, T.C Menop. 2004-52 (Il ack of

abuse in the anxiety caused by uncertainty as to whether

nonr equesti ng spouse would pay taxes); Ewell v. Conm ssioner,

T.C. Meno. 1988-265 (no abuse where there was dom neering but no
physi cal abuse or nental intimdation).

This is not a terribly well-devel oped corner of tax |aw, and
it is not one in which we can really get nmuch hel p by I ooking at
detailed regul ations or the ordinary canons of construction.

So we think it at least helpful to | ook at those factors w dely

recogni zed as psychol ogi cally abusive where | aw has confronted
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donmestic violence. Scholars have identified a nunber of factors
that are common features of domestic abuse in donestic-relations
| aw and the subfield of crimnal |aw arising fromdonestic
violence. 1In these fields, a psychol ogically abusive spouse is
one who may: (1) isolate the victim (2) encourage exhaustion
by, for exanple, intentionally limting food or interrupting
sl eep; (3) behave in an obsessive or possessive manner; (4)
threaten to conmt suicide, to nmurder the requesting spouse, or
to cause the death of famly or friends; (5) use degrading
| anguage including humliation, denial of victims talents and
abilities, and nane calling; (6) abuse drugs or al cohol,
i ncl udi ng adm ni stering substances to the victim (7) underm ne
the victims ability to reason i ndependently; or (8) occasionally
i ndul ge in positive behavior in order to keep hope alive that the
abuse wi || cease. '?

Al t hough we’'re certainly not prepared to nmake these factors
an exclusive list of what to | ook for--human perversity being
uni magi nably creative--they at |east give us sone objective
i ndi cations that abuse, and not just a deviation fromthe ideal
of marital harnony, is what we’'re seeing. W think these factors

indicate a relationship in which there is enough abuse to nmake it

12 See Mary Ann Dougl as (Dutton), “The Battered Wnan
Syndrone,” in Donestic Violence on Trial: Psychol ogi cal and Legal
D nensions of Famly Violence 39 (Daniel Jay Sonkin ed., 1987)
(citing L. Wal ker, The Battered Whman Syndrone (1984)).
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reasonabl e to conclude that the spouse seeking relief was | ess
likely to do what the Tax Code requires--making it nore equitable
torelieve her fromjoint liability. W again stress, though
t hat our consideration in such an underdevel oped area has to be

case by case. See, e.g., S odin v. Commssioner, T.C Meno.

2004- 205, vacated and remanded on anot her issue 174 Fed. Appx.
359 (8th G r. 2006) (finding no nental abuse where nonrequesting
spouse was nerely controlling and secretive).

In this case, the admnistrative record provides the
foll ow ng account of psychol ogi cal abuse: On the Form 8857,
Ni hi ser checked the box indicating that she had “been a victim of
donestic abuse and [feared] that filing a claimfor innocent-
spouse relief [would] result in retaliation.” She repeated her
claimthat she was the victimof abuse on her questionnaire and
in her letter, witing that her husband verbally abused her. She
al so stated that he had a drug problem and she offered to provide
copies of positive urine test results fromhis counselor. She
al so said that she filed a police report after he told her he had
a gun and nmade a suicide threat. Neither CCl SO nor the Appeals
of ficer asked N hiser for any such specific allegations--she
supplied them sua sponte. The adm nistrative record tells us
that Ni hiser feared her husband, and she stated in her paperwork
t hat she bl amed his abusive behavior on cocaine. On her request

for relief, she offered to provide the Conm ssioner with a
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statenment from her nei ghbor attesting to the abuse, but neither
CCl SO nor the Appeals officer followed up. She clained that he
threatened to | eave her and stick her with their tax bill. CC SO
agreed that Ni hiser suffered verbal abuse, but conclusorily
dism ssed it as not “enough of a factor to overconme continuing to
file joint returns with a bal ance due w thout taking corrective
action.” And, as with the marital -status factor, the Appeals
of ficer who actually issued the notice of determnation didn’t
di scuss the factor at all.

The trial record reinforced the abuse allegations Ni hiser
made during the adm nistrative process. She credibly testified
to her husband’s hot tenper, describing a situation in which he
used foul |anguage while upbraiding Nihiser in front of their
daughter. She said she was intimdated by his controlling
behavior to the point that she was in fear of her safety and the
wel | bei ng of their daughter. Considering the factors suggestive
of psychol ogi cal abuse that we |isted above--the threat of
sui cide, the reasonable fear in soneone econom cally dependent on
her spouse of being left w thout support, and the always | urking
expl osi ve potential of soneone abusing illegal drugs--we find
that N hiser has shown, both in the adm nistrative record and the
record assenbled at trial, that the abuse factor should weigh in

her favor.



C. Econom ¢ Har dship

The next contested factor is whether forcing N hiser to pay
the tax debt woul d cause her econom c hardship. This factor
wei ghs in a requesting spouse’s favor when satisfaction of the
tax liability will cause her to be unable to pay her *“reasonabl e
basic living expenses.” Sec. 301.6343-1(b)(4), Proced. & Adm n.
Regs.® |In determ ning a reasonabl e anbunt for basic living
expenses, the Conm ssioner |ooks at any information provided by
the requesting spouse. See sec. 301.6343-1(b)(4)(ii), Proced. &
Adm n. Regs.

And Ni hiser did at least partially fill out the rel evant
section of the form Wen CCl SO | ooked at it, an I RS enpl oyee
tapped into IRS records and confirnmed the bankruptcy filings and
absence of inconme reported fromthird parties. |n considering
the safe-harbor factors, this seens to have been enough to cause
CC SO to conclude that “the requesting spouse will suffer
econom ¢ hardship.” But then, on the same page of the workpaper,
the enpl oyee listed | ack of econom ¢ hardship as a factor
wei ghi ng agai nst relief:

she is saying yes but her statenent shows no

incone at all, she has been separated from
hi m since 1999 and still is paying 2,000 per

3 1n order to determ ne whether a requesting spouse will
suffer econom ¢ hardship, the revenue procedure directs us to the
test in section 301.6343-1(b)(4), Proced. & Adm n. Regs. See
Rev. Proc. 2000-15, secs. 4.02(1)(c), 4.03(1)(b), (2)(d), 2000-1
C. B at 448-49.
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month for rent or nortgage, her expenses are
very high |ike $200 month for cl othings.

How this weighed in the IRS s first round of consideration
is unclear, since econom c hardship isn't even nentioned in the
March 2003 letter. The IRS s decision at the Appeals level is
easier to understand. The Appeals officer determ ned that
Ni hi ser woul d not suffer econom c hardshi p because her and her
husband’ s conbi ned sal aries were greater than their reasonable
basic living expenses. This was al nost certainly due to
Ni hi ser’s having left part of the “average nonthly househol d
i ncome and expenses” section of the questionnaire blank because
she didn’t know of Connolly’s incone.'* Nihiser told himthat
she was scared to press Connolly on the question, and so would
drop the issue.

Here we again run into the problemof what tinme we shoul d be
| ooking at to judge which way this factor weighs. Wen she
applied for relief, N hiser’s own incone was a neager couple
t housand dollars a year frompart-time teaching. By the tine

that the Appeals officer met wwth her in Novenber 2003, she'd

14 N hiser listed her nonthly expenses as:

Rent $2, 000
Food 500
Uilities 300
Tel ephone 65
Aut o i nsurance 100
Auto - gas and repairs 250
d ot hi ng 200

Total living expenses $3, 415
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returned to full-tinme teaching at a salary of about $68, 000 and
she remai ned enployed full tinme at the tine of trial. However,
by the time of trial her wages were being garnished to pay a
substantial state-tax debt |eft over from her marri age.

The Appeals officer quite understandably didn’t spend too
much tinme pondering such subtleties. And a refusal to supply
information is ordinarily, of course, nore than enough reason for

the IRS to consider an issue conceded. See MCoy Enters, Inc. v.

Commi ssi oner, 58 F.3d 557, 563 (10th Cr. 1995) (can’t exercise

discretion if there is no information about a factor), affg. T.C

Meno. 1992-693; Chinblo v. Conmm ssioner, T.C. Menp. 1997-535

(same), affd. 177 F.3d 119 (2d Cir. 1999). But N hiser credibly
testified that when she net with the Appeals officer to further
expl ain her situation, she was deterred from presenting nore
conplete financial information by the Appeals officer’ s statenent
that he would need to contact her husband again, and that she
woul d need to ask himabout his finances. W find these
statenents are highly likely to have kept sonme of this
information off the record. |In a case like this, where a
petitioner credibly cites fear as a reason for not seeking
relevant information, we find that the Appeals officer abused his
di scretion by not probing further. The regulation does, after

all, tell himto consider all avail able information when maki ng
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econom ¢ hardship determ nations. See sec. 301.6343-1(b)(4),
Proced. & Adm n. Regs.

We need not consider evidence outside the adm nistrative
record to conclude that the Appeals officer clearly erred in
finding that N hiser wouldn't suffer econom c hardship. She was,
when the case was before him a schoolteacher in her m d-50s
l[iving in Orange County with no asset other than an 18-year-old
car. She was al so supporting a teenage daughter. The CCl SO had
checked the RS s own records and found the history of bankruptcy
filings and | ack of any third-party paynents to N hiser and
Connolly. It thus should have been scream ngly obvious that she
woul d not be able to neet her basic living expenses if she had to
pay a tax liability of nore than $200,000. W also do not need
t he evidence presented at trial to determne that Connolly’s
financial contributions would soon end. The two had serious
marital problenms, he had a substance-abuse problem and they had
decl ared bankruptcy three tines.

There is yet another possibly difficult question hidden
here: Wen do we take the snapshot of a spouse’ s finances to
decide if paying the overdue taxes would weak a financial
hardshi p? The Appeals officer was understandably | ooking at her
situation at the tinme of his conference wth her. But under
Ewi ng and Friday, we do not have to confine ourselves to the

admnistrative record. W think this neans that, in gaugi ng how
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to wei gh the econom c-hardship factor, we should (at |east once
we’ ve found there to have been an abuse of discretion, and so
have to determ ne what relief should be avail abl e under section
6015) | ook at the evidence presented at trial, and the state of
her finances at that tinme. These only support her request--by
the tinme of trial, Connolly was in prison and thus was in no
position to contribute to her support. She had resuned teaching,
but her salary was about $5700 a nmonth. On her request for
relief, she reported $3415 in basic |living expenses. These are
reasonabl e expenses for a nother and daughter living in O ange
County, California. At trial she also credibly testified that
she has two additional reasonable nonthly expenses: $480 tuition
for her daughter and $500 to pay the Franchise Tax Board for her
and her husband’s California tax debt. After subtracting state
taxes, federal incone taxes, and Social Security and Medicare
taxes, we find that Ni hiser’s current expenses use up nost of her
i ncone. But we nust also consider N hiser’s future ability to
earn her current salary and pay her basic living expenses. She
restarted her career late in |ife, and does not have a hone or
other assets to rely on after she retires. W find that if she
is required to pay over $200,000 in taxes she will not be able to
pay her basic living expenses. W find that the econom c-

hardship factor weighs in favor of relief.



D. Know edge

The |l ast contested factor is N hiser’s know edge of the
under paynent. This factor weighs against relief if she “knew or
had reason to know * * * the reported liability would be unpaid
at the time the return was signed.” Rev. Proc. 2000-15, sec.
4.03(2)(b), 2001-1 C.B. at 449. W agree with the Conm ssi oner
that this factor does weigh against N hiser. At the tinme she
signed the returns she did have reason to know t he taxes woul d
not be paid. She and Connolly had filed for bankruptcy once when
she signed the 1996 return, tw ce when she signed the 1997-2000
returns, and three tinmes when she signed the 2001 return, and
t hey had not made any other effort to pay their taxes. She also
suspected that her husband s continuing drug habit was
contributing to their financial problens. W find no error in
the Comm ssioner’s finding on this point, and so find that he did
not abuse his discretion in concluding that this factor weighs
against relief. W find |ikewi se on the basis of the trial
record. The know edge factor therefore weighs against granting
relief.

Concl usi on

After analyzing these contested factors, whether | ooking
only at the admnistrative record by itself or as suppl enented by
the trial record, we find that the table should now | ook |ike

t hi s:
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Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef

Marital Status

Abuse

No significant
benefit

Later conpliance with
Federal tax | aws

Know edge

Econom ¢ hardship

Attribution

No di vorce decree

Thus, Ni hiser has five factors weighing in favor of relief and
only one wei ghing against. But the factor wei ghing agai nst
relief is know edge, and the revenue procedure tells us that
knowl edge is an “extrenely strong factor weighing agai nst
relief.” Rev. Proc. 2000-15, sec. 4.03(2)(b), 2000-1 C B. 449.
The Comm ssioner’s own procedure neverthel ess antici pates at
| east sonme cases where know edge or reason to know wi |l not be
enough to deny relief: “Nonetheless, when the factors in favor
of equitable relief are unusually strong, it may be appropriate
to grant relief under 8 6015(f) in limted situations where a
requesti ng spouse knew or had reason to know that the liability
woul d not be paid.” [d. A case like this one, where the only
factor wei ghing against relief is know edge of underpaynent and

all the other factors are neutral or in her favor, is logically
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the nost likely to be one of these “limted situations” where
relief is appropriate.

As in any multifactor bal ancing test, we nust have sonething
in mnd as the appropriate fulcrumwhen there are factors
wei ghi ng down both sides of the lever. And here we think that an
appropriate fulcrumis the extent to which the economc unity of
the household filing a joint return has been broken down by the
actions of the nonrequesting spouse in a way that didn't allow
the requesting spouse a reasonable exit. As the Third Crcuit
once wote, the innocence we ook for “within the neaning of this
statute is innocent vis-a-vis a guilty spouse whose incone is
conceal ed fromthe innocent and spent outside the famly.” Bliss

v. Comm ssioner, 59 F.3d 374, 380 n.3 (2d G r. 1995) (discussing

former section 6013), affg. T.C Meno. 1993-390. The know edge
factor’s unique inportance is, seen in this way, entirely
appropriate because in the ordinary course of events know ng her
husband is m shandling their joint return would allow a wfe to
begin to pull away fromthe entanglenent of joint liability. W
therefore find on the peculiar facts of this case that N hiser’s
know edge of her husband’s under paynment of their taxes is
out wei ghed by the abuse she suffered and her utter |ack of any
benefit fromthe noney. He kept her from seeing the broader
state of the famly's finances and spent the noney on hinself.

And since she began filing on her own, she has consistently
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followed the tax | aw and paid her current taxes as they becane
due. Her ability to act in response to her know edge as her
marri age was di ssolving was thus so reduced as to nmake relieving
her fromthe joint tax liability for the years in question the

appropriate relief under section 6015.

Deci sion will be entered

for petitioner.




